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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS

BRIAN LOOMIS, DEBRA COGSWELL,
RON WELTE, WAYNE JOHNSON,

and ED SALFELDER,

individually and on behalf of all

those similarly situated

Plaintiffs,
V.

EXELON CORPORATION, WILLIAM
BERGMAN in his capacity as Exelon
Corporation’s Director of Employee Benefit
Plans and Programs; COMPENSATION
COMMITTEE OF EXELON
CORPORATION’S BOARD

OF DIRECTORS; M. WALTER D’ALESSIO,
ROSEMARIE B. GRECO, RONALD RUBIN
AND RICHARD L. THOMAS, all in their
capacities as members of the Compensation
Committee, EMPLOYEE SAVINGS

PLAN INVESTMENT COMMITTEE;
RISK OVERSIGHT COMMITTEE

OF THE EXELON CORPORATION
BOARD OF DIRECTORS; AND

SUE LING GIN, JUDGE NELSON A.
DIAZ, EDGAR D. JANNOTTA,
WILLIAM C. RICHARDSON, PH.D,,
JOHN W. ROGERS, JR. AND

RONALD RUBIN, all in their capacities as
members of the Risk Oversight Committee,

Defendants,

06CV4900
JUDGE FILIP
MAG.JUDGE ASHMAN

JURY TRIAL DEMANDED
CLASS ACTION COMPLAINT

FILED
sep1 1200 7@

MICHAEL W. DOBBINS
CLERK, U.S. DISTRICT COURT

COMPLAINT FOR BREACH OF FIDUCIARY DUTY

INTRODUCTION

1. Personal savings accounts, such as 401(k)s, are quickly becoming

employees’ primary method of financially planning for retirement. For many employees
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in the United States today, an employer-provided defined benefit pension awaiting their
retirement is a quaint, historical notion.

2. In 401(k) plans, employers provide an opportunity for employees to save
their own pre-tax dollars in individual 401(k) accounts. The accounts provide a number
of investment alternatives into which employees place a portion of their current income
with the hope of earning, over time, a return sufficient to support themselves and their
families in retirement.

3. Accordingly, in 401(k) plans, the return on employees’ investments is
critical. Even seemingly small reductions in a participant’s return in one year may
substantially impair his or her accumulated savings at retirement.

4, While such reductions in 401(k) accounts’ returns may result from market
fluctuations, a consistent, albeit rarely discussed, force reducing 401(k) accounts’
earnings is the administrative fees and expenses assessed against account balances.

5. The most certain means of increasing the return on employees’ 401(k}
savings is to reduce the fees and expenses employees pay from their 401(k) accounts.

6. Unlike generalized market fluctuations, employers can control these fees
and expenses. Federal law requires them to do so.

7. Under the Employee Retirement Income Security Act of 1974, 29 U.S.C.
§ 1001 ef seq. (“ERISA™), an employer who provides a 401(k) plan for its employees is a
“Plan Sponsor.” The employer or its agent may also serve as “Plan Administrator,” or
the employer may appoint a third party to serve as such. Both the Plan Sponsor and the
Plan Administrator are fiduciaries of the 401(k) plan. The Plan Administrator performs

or contracts for administrative, record-keeping, investment management, and other
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services from entities in the financial and retirement industry. ERISA requires that the
fees for these services must be reasonable, incurred solely for the benefit of Plan
participants, and fully disclosed.

8. For providing various services, third-party plan administrators, record-
keepers, consultants, investment managers, and other vendors in the 401(k) industry have
developed a variety of pricing and fee structures.

9. At best, these fee structures are complicated and confusing when
disclosed to Plan participants. At worst, they are excessive, undisclosed, and illegal.

10. In this action, pursuant to ERISA § 502(a), 29 U.S.C. § 1132(a), Plaintiffs
and Class Representatives, on behalf of all similarly situated participants and
beneficiaries of the Exelon Corporation Employee Savings Plan, Plan #003, (the “Plan”),
seek to recover the losses suffered by the Plan on a plan wide basis and to obtain
injunctive and other equitable relief for the Plan from the Plan’s fiduciaries based upon
their breaches of their fiduciary duties.

11. As set forth in detail below, the fees and expenses paid by the Plan, and
thus borne by Plan participants, were and are unreasonable and excessive; not incurred
solely for the benefit of the Plan and its participants; and undisclosed to participants. By
subjecting the Plan and its participants to these excessive fees and expenses, and by other
conduct set forth below, the Defendants violated their fiduciary obligations under ERISA.

PARTIES, JURISDICTION AND VENUE
Plaintiffs
12, Plaintiff and Class Representative Brian Loomis is a resident of lllinois,

living and working in the Northern District of 1llinois.
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13. Plaintiff and Class Representative Debra Cogswell is a resident of Illinois,
living and working in the Northern District of Illinois.

14. Plaintiff and Class Representative Gary Welte is a resident of Illinois,
living and working in the Northern District of Illinos.

15. Plaintiff and Class Represenative Wayne Johnson is a resident of 1llinois,
living and working in the Northern District of Illinois.

16.  Plaintiff and Class Representative Ed Salfelder is a resident of Illinois.

17.  Each Plaintiff and Class Representative is a participant in the Plan within
the meaning of ERISA § 3(7), 29 U.S.C. § 1002(7).

Defendants

18. Defendant Exelon Corporation is a corporation with its headquartets in
Chicago, Illinois. It provides electric and gas utility services to consumers in Illinois and
Pennsylvania. [t is the sponsor of the Plan within the meaning of ERISA § 3(16)B), 29
U.S.C. § 1002(16)(B), an administrator of the Plan within the meaning of ERISA §
3(16)A), 29 U.S.C. § 1102(16)(A), and is the employer and principal of the Plan’s
administrator and one or more of its members. It is a fiduciary with respect to the Plan
within the meaning of ERISA § 3(21)(A), 29 U.S.C. § 1002(21)(A).

19. Defendant William Bergman, Exelon Corporation’s Director of Employee
Benefit Plans and Programs, is the current Plan Administrator within the meaning of
ERISA § 3(16)A), 29 U.S.C. § 1002(16)(A), and is a “named fiduciary” to the Plan
within the meaning of ERISA § 402(a)(2), 29 U.S.C. § 1102(a}2). He has responsibility

for all matters relating to the Plan except for investments, benefits appeals, and the trust



