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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

KEVIN BEARY, SHERIFF OF ORANGE
COUNTY, FLORIDA, IN HIS OFFICIAL
CAPACITY, INDIVIDUALLY, AND ON
BEHALF OF ALL OTHERS SIMILARLY
SITUATED,

PLAINTIFF,

VS.

NATIONWIDE LIFE INSURANCE CO.,

NATIONWIDE RETIREMENT SOLUTIONS, :

INC. and NATIONWIDE FINANCIAL
SERVICES, INC.

DEFENDANTS.

CIVIL ACTION NO. C2 06 967

Judge Sargus
Magistrate Judge Abel

ORAL ARGUMENT REQUESTED

REPLY MEMORANDUM IN SUPPORT OF DEFENDANTS’ MOTION TO DISMISS
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I. PLAINTIFF’S CLAIMS ARE PREEMPTED BY SLUSA ....ccciciiiiiiiieninencnnnnas 2

A. Plaintiff’s Complaint Alleges An Untrue Statement or Omission .............. 2
Of Material Fact

Summary: Plaintiff’s Complaint alleges in substance that the revenue sharing
payments were not disclosed or contracted for, and that Defendants misstated the
true nature of the payments, the fact that mutual fund fees were allegedly inflated
to account for the payments, and the true value of the annuity contracts and the
underlying accumulation units. Revenue sharing claims of this kind have
repeatedly been held to be within SLUSA’s preemptive reach, and Plaintiff may
not avoid preemption through artful pleading or by mischaracterizing his own
Complaint in his Opposition brief.

Primary Authorities: In re Mutual Funds Inv. Litig., 437 F. Supp. 2d 439 (D. Md.
2006); In re Edward Jones Holders Litig., 453 F. Supp. 2d 1210 (C.D. Cal. 2006);
Beckett v. Mellon Investor Servs., LLC, No. C06-5245 FDB, 2006 WL 3249189
(W.D. Wash. Nov. 8, 2006); In re Dreyfus Mutual Funds Fee Litig., 428 F. Supp.
2d 342 (W.D. Pa. 2005); Siepel v. Bank of America, N.A., 239 F.R.D. 558 (E.D.
Mo. 2006); Winne v. The Equitable Life Assurance Soc’y, 315 F. Supp. 2d 404
(S.D.N.Y. 2003); Feitelberg v. Merrill Lynch & Co., Inc., 234 F. Supp. 2d 1043,
1048 (N.D. Cal. 2002).

B. Plaintiff Mischaracterizes The Many Cases Holding That Allegations ....... 5
Regarding Revenue Sharing Payments Are Preempted By SLUSA

Summary: Despite Plaintiff’s efforts to distinguish the cases relied on by
Defendants, those cases, just like this one, alleged that undisclosed revenue
sharing or similar payments were made so that certain mutual funds would be
favored by the party receiving payment. Specifically, Plaintiff alleges that the
revenue sharing program in this case was imposed as a “condition” on funds
seeking to be included in the annuities.

Primary Authorities: Rowinski v. Salomon Smith Barney Inc., 398 F.3d 294 (3d
Cir. 2005); Felton v. Morgan Stanley Dean Witter & Co., 429 F. Supp. 2d 684
(S.D.N.Y. 2006).
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