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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

KEVIN BEARY, SHERIFF OF ORANGE
COUNTY, FLORIDA, IN HIS OFFICIAL
CAPACITY, INDIVIDUALLY, AND ON
BEHALF OF ALL OTHERS SIMILARLY
SITUATED, :  CIVIL ACTION NO. C2 06 967

PLAINTIFF, :  Judge Sargus
:  Magistrate Judge Abel

VS.

NATIONWIDE LIFE INSURANCE CO.,, :
NATIONWIDE RETIREMENT SOLUTIONS, :
INC. and NATIONWIDE FINANCIAL :  ORAL ARGUMENT REQUESTED
SERVICES, INC. :

DEFENDANTS.

MEMORANDUM IN SUPPORT OF DEFENDANTS’ MOTION TO DISMISS

Plaintiff Kevin Beary, sponsor of a public employee retirement plan in Orange County,
Florida (the “Plan”), brings this action challenging “revenue sharing” arrangements between
Defendants and certain mutual fund advisors in connection with a group variable annuity
contract that the Plan purchased from Nationwide Life Insurance Company (“Nationwide Life’’)
in 1989.

Plaintiff does not allege that these arrangements, which are common in the industry, were
prohibited by the Plan’s annuity contract. Nor does he allege that these arrangements were

prohibited by a separate agreement under which Nationwide Retirement Solutions, Inc. (“NRS”)
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acted as a third-party administrator to the Plan. Indeed, there is no allegation that Defendants
failed to perform or breached any contract that governed the parties’ relationship.

Instead, Plaintiff alleges that Defendants owed the Plan a “fiduciary duty” as a “trustee or
agent,” and that Defendants breached that duty when they arranged to receive undisclosed
payments from the mutual fund advisors. For several reasons, Plaintiff’s claims should be
dismissed as a matter of law under Rule 12(b)(6) of the Federal Rules of Civil Procedure.

First, the Complaint is preempted by the Securities Litigation Uniform Standards Act of
1998 (“SLUSA™), and must be dismissed as a matter of law. Numerous courts have held that
similar breach of fiduciary duty and unjust enrichment actions based on undisclosed payments
are preempted. See Point I, pp. 5-10.

Second, the Complaint is barred by the statute of limitations because it alleges that the
revenue arrangements began between 1993 and 1995, ten years before the filing of this lawsuit
and well outside any potentially applicable limitations period. See Point II, pp. 10-12.

Third, Plaintiff’s breach of fiduciary duty claim is barred by the economic loss rule
because the claim attempts to circumvent the fully performed terms of the group annuity
contract, and to recover in tort for purely economic damages. See Point III, pp. 12-14.

Fourth, even if the economic loss rule did not apply, Plaintiff has not stated a breach of
fiduciary duty claim as a matter of law. Plaintiff cannot allege that the group annuity contract, or
any of the other Plan documents incorporated by reference in the Complaint, provide for
Defendants to serve as a fiduciary. Nor does Plaintiff set forth any allegations that would

establish a fiduciary duty under the common law. See Point IV, pp. 14-18.
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Fifth, Plaintiff’s “alternative” unjust enrichment claim is likewise barred because
recovery on a quasi-contract theory such as unjust enrichment is unavailable where, as here, the

group variable annuity contract was fully performed. See Point V, pp. 18-19.

ALLEGATIONS IN PLAINTIFF’S COMPLAINTY

Plaintiff purports to be the “sponsor” of a Section 457(b) Deferred Compensation Plan
for the Sheriff’s Office of Orange County, Florida (the “Plan”). See Plaintiff’s Class Action
Complaint (“Compl.”) § 4; see also 26 U.S.C. § 457(b) and (g). In 1989, the Plan purchased a
group variable annuity contract from Defendant Nationwide Life. See Compl. {f 12-14; Compl.
Ex. E. Around the same time, the Plan also entered into an agreement in which PEBSCO (now
Defendant NRS) would act as its independent third party administrator. Compl. Ex. A.

The variable annuity contract provided, among other things, the opportunity for Plaintiff
and the Plan participants (employees of the Sheriff’s Office) to invest their retirement money in a
variable account that was kept separate from the general assets of Nationwide Life. Compl. § 19.
The variable account included sub-accounts that corresponded to certain mutual funds run
separately by independent mutual fund advisors. Id. §20. Plan participants could allocate their
money to one or more sub-accounts, and each sub-account tracked the performance of its
corresponding mutual fund by pooling all the money invested and then purchasing and selling
shares of the mutual fund. Id. §20-21. Plaintiff and Plan participants would receive

accumulation units (shares) of the variable account to reflect any money they invested. Id.

v For purposes of this motion only, Defendants accept as true Plaintiff’s allegations of fact
in the Complaint and certain facts from documents incorporated therein by reference. See Fed.
R. Civ. P. 10(c); Mengel Co. v. Nashville Paper Products and Specialty Workers Union, No. 513,
221 F. 2d 644, 647 (6th Cir. 1955) (an exhibit attached to a complaint becomes part of the
complaint for all purposes, and will control if inconsistent with allegations in the complaint).
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